FACILITY USE AGREEMENT
BY AND BETWEEN MARQUETTE UNIVERSITY AND
__________________________

THIS FACILITY USE AGREEMENT, made as of this ___ day of ____________, 20__, by and between Marquette University, with mailing address c/o PO Box 1881, Milwaukee, Wisconsin 53201-1881 hereinafter referred to as “LICENSOR,” and ____________________________, with mailing address of ___________________________________________, hereinafter referred to as “LICENSEE.”

WITNESSETH:

ARTICLE 1

DESCRIPTION OF PREMISES

In consideration of the payment of a license fee of $1 and other good and valuable consideration, LICENSOR does hereby agree to license to, and to make available for use by, LICENSEE the real property known as Room ____ in the _________________ building owned by the LICENSOR and located at _________________________________ (the “Premises”).

ARTICLE 2

TERM OF LICENSE

The term of the Facility Use Agreement shall be the same as the term of the Subaward between LICENSOR and LICENSEE, a copy of which is provided as Exhibit 1 to this Agreement.  The termination or expiration of the Subaward shall result in the immediate termination of this Facility Use Agreement.  In addition, LICENSOR may, at its sole discretion, terminate this Facility Use Agreement to the extent that LICENSOR determines that the continuation of this Facility Use Agreement may interfere with LICENSOR’s obligations under any existing Tax Compliance Agreements to which LICENSOR may be subject or may interfere with LICENSOR’s status as a 501(c)(3) tax-exempt organization.  LICENSOR may also terminate this Facility Use Agreement to the extent that it determines that LICENSEE is in breach of any of its obligations, after written notice and an opportunity of not less than thirty (30) days to cure.  LICENSEE may terminate this Facility Use Agreement at any time by giving written notice to LICENSOR.

ARTICLE 3

USE OF PREMISES

LICENSEE covenants and agrees to use, maintain and occupy the Premises only for research pursuant to the terms of the Subaward and in a careful, safe and proper manner.  LICENSEE shall not permit any waste to be committed with respect to the Premises.

LICENSEE covenants and agrees not to use or occupy or suffer or permit the Premises or any part thereof to be used or occupied for any purpose contrary to law or the rules or regulations of LICENSOR generally applicable to such facilities owned or controlled by LICENSOR or in any manner so as to increase the cost of hazard insurance to the LICENSOR over and above the normal cost of such insurance for the type and location of the building of which the Premises are a part.

ARTICLE 4

CONDITION OF PREMISES; ALTERNATIONS; SERVICES

LICENSEE acknowledges that LICENSOR has made no warranties or representations, express or implied, in any way relating to the condition of the Premises, and LICENSEE agrees to accept the Premises in its “AS IS” condition.  The LICENSEE is not authorized or permitted to make any alterations, improvements and additions to the Premises or any part thereof.

Any services required by the Premises shall be coordinated through LICENSOR, and LICENSEE shall pay in advance the actual cost to LICENSOR of arranging for and providing such services, apart from the normal costs of electrical, heating, cooling and water in amounts provided to the Premises by LICENSOR prior to the date of this Facility Use Agreement.  Nothing in this paragraph shall be deemed to require LICENSOR to provide any services to the Premises that are not otherwise provided by LICENSOR to similar locations within ____________________.

Any and all equipment not already present in the Premises shall be either provided by LICENSEE at its sole cost or expense or paid for in accordance with the terms of the Subaward.
ARTICLE 5

CARE AND MAINTENANCE OF PREMISES

LICENSOR shall maintain and repair or cause to be maintained and repaired the common areas and the exterior walls, roof and foundation of the building and the heating, ventilating, air conditioning, electrical, plumbing and mechanical systems provided by LICENSOR in the building.  The LICENSEE shall, at its expense, keep the interior of the Premises and every part thereof, in good condition and repair; and, if required by reason of acts or negligence of the LICENSEE, its agents, employees, customers or invitees, or unpermitted use of the Premises, make all repairs and replacements which otherwise would have been the responsibility of LICENSOR.  The LICENSEE shall be responsible for repairing any damage to the Premises caused by the installation or moving of the LICENSEE’s furniture, equipment and personal property.  LICENSOR, at LICENSOR’s option, may elect to perform all or part of the maintenance, repairs and servicing which is the obligation of LICENSEE hereunder, in which event the costs thereof shall be billed directly to and paid by the LICENSEE as additional rent.

LICENSEE will make no unlawful use of the Premises and agrees to comply with all applicable regulations and laws, including those made reasonably by LICENSOR with respect to the Premises.  LICENSEE shall, at its sole cost and expense, promptly comply with all laws (including all environmental laws), statutes, ordinances and governmental rules, regulations or requirements now or hereafter in force, relating to or affecting the Premises.

ARTICLE 6

UTILITIES

LICENSOR shall be responsible for all electric, water and sewer charges attributed to the Premises; except that LICENSEE shall be responsible for any electric, water and sewer charges, as well as cleaning and maintenance costs, attributed to the Premises that are the result of use of the Premises by LICENSEE apart from normal use.

LICENSOR shall be responsible for all heating the Premises.  No discontinuance of any utility service shall relieve LICENSEE from performing any of its obligations under this Facility Use Agreement, and LICENSOR shall not be liable for any discontinuation in or failure of any utility service.

ARTICLE 7

DESTRUCTION BY FIRE OR OTHER CASUALTY

If the Premises, or any part thereof, are damaged or destroyed by fire or other casualty, or by any other cause, this Facility Use Agreement shall immediately terminate.

ARTICLE 8

CONDEMNATION

In the event the Premises or any portion thereof are lawfully condemned or taken in any manner for any public or quasi-public use or purpose, or sold or conveyed in lieu of condemnation, this Facility Use Agreement shall terminate as of the date of such taking or conveyance, and LICENSEE shall have no interest in any award resulting from such taking.

ARTICLE 9

ACCESS TO PREMISES

The LICENSEE covenants and agrees to permit LICENSOR or LICENSOR’s agents to inspect or examine the Premises at any reasonable time, and to permit LICENSOR to make such repairs, decorations, alterations, improvements or additions in the Premises or to the building of which the Premises is a part, that LICENSOR may deem desirable or necessary for its preservation, without the same being construed as a breach of this Facility Use Agreement.
ARTICLE 10

SURRENDER OF PREMISES

The LICENSEE covenants and agrees to deliver up and surrender immediately to the LICENSOR possession of the Premises upon expiration of this Facility Use Agreement, or its earlier termination as herein provided, broom clean and in as good condition and repair as the same shall be at the commencement of the term of this Facility Use Agreement, or may have been put by either party hereto during the continuance thereof, ordinary wear and tear and damage by fire or the elements excepted.

The LICENSEE shall at the LICENSEE’s expense remove all personal property of the LICENSEE (including the HPLC equipment and freezer which may be installed by LICENSEE in the Premises), repair all damage to the Premises caused by such removal and restore the Premises to the condition in which they were prior to the installation of the articles so removed.

Any personal property not removed shall be deemed to have been abandoned by the LICENSEE and may be retained and disposed of by LICENSOR as LICENSOR shall desire.  The LICENSEE’s obligation to observe or perform this covenant shall survive the expiration or termination of the term of this Facility Use Agreement.

ARTICLE 11

INDEMNITY AND INSURANCE

(a)
INDEMNITY.

The LICENSEE shall defend, indemnify and hold harmless LICENSOR, its officers, directors, agents and employees harmless from and against any and all liability, loss, expense or claims for injury or damages arising out of the performance of this Facility Use Agreement, but only in proportion to and to the extent such liability, loss, expense or claims for injury or damages are caused by or result from the negligent or intentional acts or omissions of the LICENSEE, its trustees, officers, agents, students, invitees or employees.

(b)
INSURANCE.

During the term of this Facility Use Agreement and commencing upon LICENSEE’s possession of the Premises, each party shall maintain the following insurance policies from insurers licensed to do business in the State of Wisconsin:  (a) Commercial general liability (CGL) insurance of not less than $1,000,000/occurrence and $2,000,000 aggregate; (b) Worker’s Compensation insurance in accordance with applicable state statutory limits; (c) Automobile insurance in the amount of $1,000,000 (including coverage for insured, uninsured, underinsured, owned and non-owned vehicles).  Each party shall furnish to the other certificates of insurance or other appropriate documentation of financial responsibility.

(c)
NON LIABILITY OF LICENSOR.

All property in or about the building or in the Premises belonging to LICENSEE, its agents, employees or invitees shall be there at the risk of LICENSEE or other person only, and LICENSOR shall not be liable for damage thereto or theft, misappropriation or loss thereof.
ARTICLE 12

ASSIGNMENT AND SUBLETTING

The LICENSEE shall not, by operation of law or otherwise, assign this Facility Use Agreement, sublet the whole or any part of the Premises, or permit any other persons to occupy same without the prior written consent of the LICENSOR; provided, however, LICENSEE shall be permitted to assign this Facility Use Agreement to a permitted assignee of LICENSEE’s ____________________ Award (Prime Award No. _____________________).

ARTICLE 13

RELATIONSHIP OF THE PARTIES

The parties hereto are independent and separate entities.  Neither party is authorized to nor shall any party represent itself as, the agent, representative, partner or joint venture of the other party.

ARTICLE 14

PROVISIONS BINDING

Except as herein otherwise expressly provided, the terms and provisions hereof shall be binding upon and shall inure to the benefit of the heirs, executors, administrators, successors and permitted assigns, respectively, of the LICENSOR and the LICENSEE.  Each term and each provision of this Facility Use Agreement to be performed by the LICENSEE shall be construed to be both a covenant and a condition.

ARTICLE 15

COSTS AND ATTORNEY’S FEES

To the extent that either party hereto is the prevailing party in litigation between the parties, the non-prevailing party shall pay all reasonable out-of-pocket costs, expenses and reasonable attorney fees that may be incurred or paid by the prevailing party in enforcing the covenants and agreements of this Facility Use Agreement.

IN WITNESS WHEREOF, the LICENSOR and the LICENSEE have caused this Facility Use Agreement to be signed, in triplicate, upon the day and year first written above.








LICENSEE








By: ________________________________








Its _________________________________








LICENSEE








By: ________________________________








Its _________________________________
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